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Introduction
Background

As would be expected from their adherence to mainstream Christian teaching, Tasmanian Baptists are strongly supportive of human rights and just and fair treatment for all, with especial emphasis on caring for the needy and disadvantaged. Accordingly, we support the thrust of the Australian Government’s Human Rights Framework.
Tasmanian Baptists accept that, whatever the causes, a small minority of people are sexually attracted to people of the same sex. Others feel a mismatch between their physiological sex and their gender identity. Others again have varying degrees of ambiguity as to their physiological sex. These are conveniently identified as LGBTI people. None of this should be taken to imply that sexuality or gender identity are, or should be, simply a matter of free personal choice. These people all deserve the same level of respect and consideration as is due to other minorities. As the Australian Human Rights Commission discussion paper points out (p5), they have the same human rights as everyone else. They should not be unfairly treated, abused or disadvantaged as a consequence of their sexuality.

As far back as 1990, an assembly of Tasmanian Baptists, while re-iterating its belief that homosexual acts are contrary to the will of God, added that we should:

· exclude no-one from the companionship and care of the churches,

· encourage compassion and understanding rather than judgmentalism,

· encourage practical means of ministering to homosexual persons.
The AHRC discussion paper

Unfortunately, the thrust of the discussion paper seems to indicate that the AHRC has already made up its mind that existing laws need changing to make special provision for this specific target group of people, without regard to the broader implications of such measures for the community-at-large. The call for submissions seems to be more of an invitation to provide support for this pre-determined view than a genuine attempt to find out what the views of the public are.
The discussion paper seems to indicate a leaning towards an authoritarian state that is ever more prescriptive of how ordinary citizens should think and behave. The risk is that this could become a society where special pleading by vocal minority groups will result in their wishes being given preference over the interests of the community-at-large. At no point is consideration given to, or comment invited on, any detrimental effects that more comprehensive laws specifically for the benefit of LGBTI people may have on the broader community. But it would be neither just nor democratic to allow any minority group to call the tune then compel the rest of society to dance to that tune.
Discrimination or injustice?

As is all too often the case, the AHRC discussion paper confuses the issues from the start by consistently conflating the protection of human rights with opposition to discrimination, thereby implicitly making the deeply misguided assumption that discrimination necessarily conflicts with the protection of human rights (i.e. it is synonymous with injustice). This is totally at variance with the plain English meaning of ‘discrimination’, which is the drawing of valid distinctions. In reality, despite its capacity to be misused (a capacity that it shares with education), discrimination is indispensable to the functioning of civilised society. If we truly want a fairer, more just and more harmonious society then we need to be more discriminating, not less so. We need to discriminate between truth and falsehood, sense and nonsense, right and wrong, good and evil.
In the social sphere, the whole purpose of our criminal courts, for example, is to discriminate between the innocent and the guilty, our social welfare system seeks to discriminate between the needy and the well-off and our licensing systems discriminate between qualified and unqualified people. To indiscriminately treat all people the same would be not only unjust to many but also a recipe for chaos. Indeed, an important function of the AHRC is (or should be) to discriminate between what is worthy and justifiable behaviour and what is not. That will be the principle on which this submission is based.
The Tasmanian context

This submission will particularly draw on Tasmanian experience and incorporate references to Tasmanian legislation and practice. This may well differ in various ways from what happens in other states, although there will no doubt be many similarities. Our general position is that whatever the situation federally, LGBTI people already have more than adequate protection under Tasmanian legislation. We are unable to find an example where the current law denies them their legitimate rights, as distinct from their wants.
The history of legislative change in this area within Tasmania has been one whereby the pendulum has swung from securing justice and consideration for homosexual people (e.g. in the decriminalising of homosexual acts between consenting adults about twenty years ago) to denying equal consideration to the heterosexual majority (e.g. in removing all use of the terms ‘husband’ and ‘wife’ from Tasmanian legislation in 2003). Indeed, despite past persecution and lingering pockets of prejudice, LGBTI people have now been granted privileges, such as access to schools to promote their cause and special scrutiny of legislative and administrative procedures for ‘gay-friendliness’, that are  normally unavailable to other much larger sectional interest-groups. These privileges, combined with constant pressure for even more favoured treatment from militant elements of the gay lobby, only serve to create resentment and encourage conflict.
Human rights and the law
Human rights are something we all have by virtue of our very humanity. They exist independently of the law. Legislation can neither grant nor take away such rights, although it can inhibit us from exercising those rights or constrain others from denying us the opportunity to exercise those rights. All too often in our modern society the notion of human rights has been devalued to take in a multitude of things that may be worthwhile of themselves but have more to do with wants than rights. Human rights are not about things that someone (usually, by default, the government) must give us, but about things that must not be denied us. Hence, the right to freedom of movement does not require that we be provided with a motor car so we can travel wherever we wish; it requires that we should not be prevented from travelling if the opportunity arises.
Genuine human rights, such as those listed in the Universal Declaration of Human Rights, are characterised by their universality and their timelessness. By definition, any privileges or entitlements that must be selectively applied are not genuine human rights. Nor are newly devised entitlements. The interests of the community-at -large should never be sacrificed for the benefit of any particular minority group This principle should apply with respect to how the law is applied to LGBTI people. Essentially, this means that particular laws should not be designed to confer special entitlements on LGBTI people, or any other specific groups within our society. They should be subject to the same entitlements under the same conditions and constraints as everyone else.
Some major issues
Anti-discrimination legislation

As the discussion paper notes, ‘all people have the same human rights regardless of their sexual orientation or sex and/or gender identity’. Australian law applies equally to all our citizens. If this is recognised, surely there is no need for special legislation or administrative provisions designed to protect the interests of one particular sector of the community when many other sectors, including some much larger, may enjoy no such special privileges. Favouring one particular sector is a path to perpetuating injustice and division in the community, not justice and harmony.

Most anti-discrimination legislation is based on the flawed assumption that discrimination is inherently unacceptable (see earlier) and should not be permitted except in special cases where restraints may be relaxed. Ideally, legislation should start from the presumption that discrimination is indispensable in a civilised society and should therefore be generally permitted except in special cases where some restraints are needed. Furthermore, laws that seek to prohibit discrimination based on a selective list of specified characteristics of the person who is subject to that discrimination create all sorts of problems, anomalies and injustices.

· First, they wrongly imply that discrimination is intrinsically bad.

· Second, they relegate fundamental freedoms such as freedom of speech and freedom to choose who to employ or not to employ to something that is permitted only under sufferance in special cases.

· Third, they are inherently unjust in that they offer protection only to particular groups or individuals who share the special characteristics listed.

· Fourth, they are susceptible to lobbying from countless minority groups to have their own interests covered by inclusion in a potentially endless list of characteristics on the basis of which discrimination is prohibited, thereby giving the interests of the most vocal minorities priority over the weak and vulnerable and the broader public interest.
· Fifth, by implicitly granting the interests of certain groups priority over others they potentially create winners and losers and this can aggravate, rather than alleviate, disharmony in the community.

· Sixth, because discrimination in its various forms is so indispensable to civilised society they must be hedged about with a very large list of exceptions and exclusions without which society could no longer function effectively.

More than half of the Tasmanian Anti-Discrimination Act, for example, is necessarily taken up with exclusions and exceptions. Even so, it is itself highly and unjustly discriminatory in that it specifies particular characteristics (e.g., disability, religious activity, sexual orientation) on the basis of which discrimination is prohibited but unavoidably leaves unspecified an infinite number of characteristics (e.g. being fat, blonde or ugly) on the basis of which unfair treatment should be equally unacceptable.

Were it not too ambitious a task, we would be better off if all such acts were repealed and replaced with legislation that starts by recognising that discrimination is essential in a civil society then specifies only what constitutes unacceptable behaviour on the part of the perpetrator, regardless of what prompts it, rather than presuming to prohibit certain behaviour only when it arises from selectively identified specific characteristics of the victim.

Unjust treatment of LGBTI people
Tasmanian Baptists deplore and discourage the use of personal abuse or vilification and unequivocally condemn the practice of violence towards others, whatever its motivation. It is regrettable that LGBTI people perceive themselves to be at greater risk of unfair treatment, abuse, violence or intimidation than the rest of the population, but neither the discussion paper nor the research paper on which it is based make any reference to the important question of how solid a factual basis there is for these perceptions. Self-reporting is an extremely unreliable means of determining whether prejudice against someone’s sexuality was the true reason for their failure in a job application, for example. And no comparative data are quoted for the rest of the population.

While we would not deny that there are genuine cases of injustice, we do not have ready access to the other references cited and have no way of checking whether and to what extent there may be real grounds for such perceptions in Tasmania. If they are not well-founded, then legislative measures are an inappropriate and probably counter-productive way to deal with the anxiety and depression experienced by LGBTI people. These matters need to be addressed on their merits. They cannot and should not be resolved by granting the people concerned special privileges that are denied to others.

Same-sex marriage

If the final statement under Section 7.3 that: ‘This consultation is not directly concerned with the question of whether same-sex marriage should be permitted in Australia’ can be taken at face value, one can only wonder why it was necessary to assert that marriage should be available to same-sex couples or indeed why this section was included at all, and why the authors also mention federal marriage law in pejorative terms in sections 7 and 7.1. That the Human Rights Commission has already pre-judged this issue does little to encourage confidence in the fairness and objectivity of this consultation.

Despite its flippancy, the observation that we should permit homosexual marriage only if it is between a gay man and a lesbian woman, incorporates an important truth. The reality is that in our society genuine marriage, whether it arises from a civil or religious ceremony is, always has been and always will be an exclusive union between a man and a woman that is intended to be lifelong. Creating a legal fiction that a homosexual partnership is a marriage would not change this reality.
Marriage is a privilege and a responsibility, it is not a right for all. Many people, of whom LGBTI people form a minority, do not marry for various reasons, one of the most obvious being that they are unable to find a suitable partner. That homosexual people are not inclined to marry someone of the opposite sex is no reason for calling another relationship ‘marriage’, thereby denying the unique distinctiveness of marriage as it has always been understood.
In Tasmania the reasonable entitlement of the majority to recognition of the distinctiveness of their marriage relationship has already been compromised in 2003 when, in the course of removing some genuine injustices against homosexual people, references to long established and deeply significant terms such as ‘husband’, ‘wife’, ‘widow’, ‘widower’, ‘relative’ and even ‘de facto husband or de facto wife’ were unnecessarily removed from over 100 acts of parliament and replaced with gender neutral terms such as ‘partner’ or ‘spouse’, which were re-defined to mean anyone in a ‘significant relationship’.
 These terms apply equally to same –sex partnerships and require nothing more than a declaration by two people that such a relationship exists. The true level of significance of such a relationship is therefore unknown. Thus was marriage, which many people hold sacred as the foundation of the family and the basis for an orderly and well-adjusted society, reduced in one fell swoop to a mere association of convenience in the eyes of the law.

One letter-writer commented that during his life he had had many partners, mostly on the sporting field or dance floor (he could perhaps have added in business), but only ever one wife. Despite its wide-ranging consequences, the legislation was designed purely by and for the interests of the gay lobby, with minimal wider consultation. A written undertaking from the Attorney-General of the day assuring us that Tasmanian Baptists would at least be kept informed of her plans for the development of the legislation was never adhered to. Her statement during debate that the turning on its head of the existing understanding of marriage was the legislation’s ‘most important part’ makes it clear that she was not acting in response to the wishes of the broader community. Hence the majority’s entitlement to the recognition of the distinctive nature of their marriage relationship was sacrificed in what it is hard to see as anything other than an act of pandering to a vocal minority of gay activists bent on eliminating that distinction.
We believe that same-sex couples should be treated fairly and justly, but there is nothing fair or just about extending to them the status of marriage and all that goes with it. Various provisions attached to marriage are primarily designed to encourage a lifelong union between a man and a woman within which children can be born and enjoy their right to grow up with, and be nurtured by, both a father and a mother who are their biological parents. Unmarried people, including homosexual people, have no right to expect such provisions to apply to them. That was the clear logic of federal parliament’s decision to amend the Marriage Act to clarify the nature of marriage in 2004 and nothing has changed to alter that logic. It is no more valid to criticise the law on the grounds that it doesn’t permit same-sex marriage than on the grounds that it doesn’t allow marriage to minors or close relatives. These laws are based on placing the best interests of the community above the wishes of individuals. The LGBTI lobby cannot reasonably expect to receive respect and consideration unless they are prepared to extend that same respect and consideration to others.
The only legal recognition of the unique significance of marriage for Tasmanians now lies in the federal Marriage Act, as amended in 2004. It would be deplorable to see this last vestige of recognition removed by allowing homosexual relationships to be characterised as marriages.

Vilification and harassment

It is right and proper that the law should guard against vilification and harassment of anyone, but the singling out of sexual orientation and sex and/or gender identity as a basis for special treatment would retard rather than advance the cause of justice. Such provisions should apply equally to all people, and should not give privileged status to minority groups on the basis of their specific characteristics. It should also be recognised that there are limits to how far such legislation can go before it overreaches what the law is capable of achieving and discredits itself. There have been recent moves in Tasmania to make even private statements that are likely to cause offence based on selected grounds subject to the Anti-Discrimination Act. Should this happen it would be a glaring example of legislative overreach that could not possibly be enforced in a comprehensive, fair and just manner.
If justice is the real objective then it must be recognised that any anti-vilification provisions should offer the same protection to those who disagree with the views of gay lobbyists as it does to those lobbyists. This doesn’t appear to be the case at present. It is a common tactic of militant elements of the gay lobby to vilify dissenters with the hateful and wilfully misleading epithet ‘homophobic’. This recently-coined term (as is evidenced by its absence from the 1981 edition of the Macquarie Dictionary) is commonly applied to anyone who disagrees with whatever is the current gay agenda, no matter how sincerely that disagreement may be held or how reasonably and rationally it may be expressed.
The aim seems to be to unjustly imply that dissenters have an irrational fear of homosexuals or transsexuals (i.e. they are psychologically maladjusted) and therefore are at least potential gay-bashers. The resultant opprobrium is used to intimidate anyone holding different views into acquiescence. It is a classic example of Orwellian misappropriation of language. By comparison, our society doesn’t regard it as acceptable for smokers, for example, to vilify those who disagree with smoking as ‘fumophobic’ or for kleptomaniacs to label those who disapprove of stealing as ‘kleptophobic’.

This implication is particularly hurtful when directed at Christians who have been inculcated with teachings such as ‘love your neighbour as yourself’, ‘do as you would be done by’, ‘return good for evil’ and ‘turn the other cheek’ and are surely among the least likely to engage in violence. A particularly unjust and offensive example occurred in 2005 when the Australia Institute released a paper that attracted newspaper headlines claiming that Baptists on Tasmania’s North-West Coast were among the most ‘homophobic’ people in Australia. The Australia Institute study explicitly acknowledged that agreement with the statement, ‘I believe that homosexuality is immoral’ is not the same thing as homophobia, but perversely based all its analysis and conclusions on the patently false assumption that it is. It made no attempt to find out whether the people it so maligned had ever been responsible for vilifying or attacking homosexuals, only that they had expressed disapproval of their lifestyle. The press was only too willing to sensationalise this regrettable bit of work and give a status it never deserved. Thus is prejudice against dissent from gay orthodoxy reinforced in our society and its institutions.
The proper role of the Human Rights Commission should surely be to counter such prejudice, not encourage it. And if LGBTI people want to be treated with consideration then they must be prepared to give equal consideration to others. To be fair, we believe that many of them are, but they are undeservedly discredited by a vociferous militant element.
Education or indoctrination?

The first two dot points under Section 8 of the discussion paper which pick up the offensive terms ‘homophobia’ and the even more recent development ‘transphobia’ seem disturbingly like a plan for the reinforcement of mass indoctrination designed to inculcate the notion that disagreement with the LGBTI lobby constitutes an infringement of human rights. Its ultimate effect would be to unjustifiably curtail freedom of expression (a genuine human right) and suppress alternative views.

There are grounds to believe that, despite claims that they are not intended to change people’s beliefs, some programs currently used in schools, supposedly to counter ‘homophobia’, are actually thinly disguised attempts to promote a homosexual lifestyle. There seems to be no evidence of any effort to direct these programs towards people who may be genuinely inclined towards violent behaviour against GLBTI people, which we believe is very rare in Tasmania. Unless some hard evidence is produced that any fears harboured by LGBTI people of vilification (as distinct from mere disapproval) or physical attacks are founded in fact, then suspicions will remain as to the real motives of these programs.
Furthermore, measures within government administration to ensure that procedures are ‘gay friendly’ also amount to providing specially favoured status to this minority group, and are therefore inherently unjust unless equal status is granted to all other interest-groups – a seemingly impossible task. The real solution is to ensure that procedures are fair and just across-the-board without specific reference to any particular interest-group.
In order to safeguard a genuine human right, we consider it vital that any legislation that could have the effect of restraining freedom of expression be qualified by incorporating something along the following lines:

It is not an offence to express in good faith and in decent language, or to attempt to establish by arguments used in good faith and conveyed in decent language, any opinion whatever upon any subject (based on Section 119(3) of the Tasmanian Criminal Code Act 1924).
Responses to specific discussion questions

The specific questions posed in Section 10, along with much of the discussion paper, are couched in terms that seem to imply they were written for the exclusive benefit of LGBTI people and do not invite input from the perspective of the broader community. However, we will briefly respond to them as best we can.
Q 1. What benefit would there be in federal anti-discrimination laws prohibiting discrimination on the basis of sexual orientation and sex and/or gender identity?
A. As indicated earlier, we question the basis on which much anti-discrimination legislation is founded and believe that any safeguards against unacceptable behaviour should apply equally to all people. In general, selectively targeted measures are more likely to create disputes and injustices than resolve them.

Q 2. What benefit would there be in federal law prohibiting vilification and harassment on the basis of sexual orientation and sex and/or gender identity?
A. Vilification and harassment are to be deplored, but again, any laws against it should apply equally to all people and should not be selectively targeted for the protection of specific groups. It should be recognised that in the current environment vilification of people who disagree with the homosexual lifestyle is probably much more common than of those who practise or promote it.
Q 3. Can you provide examples of situations where federal protections from discrimination on the basis of sexual orientation or sex and/or gender identity are needed because state and territory laws do not provide adequate protections?
A. No, we can’t. 
Q 4. Have you experienced discrimination because of your sexual orientation or sex and/or gender identity for which there is no legal protection?
A. Discrimination is not inherently bad, but is indispensible to civilised society. Therefore there is no need for legal protection against it. However, legal protection is needed against injustice. Injustice can arise from either a lack of discrimination or the misuse of discrimination.
Q 5. Have you experienced vilification or harassment because of your sexual orientation or sex and/or gender identity for which there is no legal protection? 

A. The sexual orientation or sex and/or gender identity of the heterosexual people who make up the vast bulk of our community is rarely a cause of vilification or harassment. However, the holding of views contrary to the promotion of a gay lifestyle as ‘cool’ and virtuous commonly gives rise to psychological pressure, especially on young people. This may range from subtle indoctrination to denigration of their views or the outright vilification of dissenters, especially by the use of the hateful term ‘homophobic’. While we don’t regard more laws as a solution, we believe it should be considered no less unacceptable to vilify people for expressing disapproval of a homosexual lifestyle than for expressing approval.
Q 6. What terminology should be used in federal anti-discrimination legislation if protection from discrimination on the basis of sexual orientation is to be included?
A. In general, we don’t have any particular views on what is the most appropriate terminology as long as it is clearly defined and properly used. Our main concern is that words should not be misappropriated to manipulate people’s thinking. In particular, the term ‘homophobic’ has no place in legislation unless it is clearly defined to mean only those suffering from a genuine psychological maladjustment (if indeed such a condition really exists) and its use is restricted to such cases.
7. What terminology should be used in federal anti-discrimination legislation if protection from discrimination on the basis of sex and/or gender identity is to be included? 

A. See Q6.

Q8. What terminology should be used to ensure that people who identify as intersex are protected from discrimination in federal law? Should the term ‘intersex’ be used? Should protection from discrimination on the basis of ‘sex’ include people who are of ‘indeterminate sex’?
A. See Q6

9. What special measures designed to benefit specific groups based on sexual orientation and sex and/or gender identity should be allowed by federal anti-discrimination law?
A. No such measures should be permitted. The legal entrenchment of specially favoured treatment for specific sectional interest-groups constitutes institutionalised injustice.

10. What other actions would you like to see the Australian Government take to better protect and promote the rights of LGBTI people in Australia?
A. This question is predicated on the assumption that the rights of LGBTI people are currently inadequately protected in Australia. At least within Tasmania, we don’t believe that is so. Any measures to further protect human rights should be across-the-board measures not designed for the specific benefit of this, or any other particular interest-group.
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(amended February 2011)

� Relationships Act 2003 and Relationships (Consequential Amendments) Act 2003.






